
 

 

Febr uar y 3,  2003 

Submi t t ed El ect r oni cal l y t o t he  
DOT Docket  Management  Sys t em 

Docket  Management  Sys t em 
U. S.  Depar t ment  of  Tr anspor t at i on 
Room PL 401  
400 Sevent h St r eet ,  SW 
Washi ngt on,  DC 20590- 0001 

Re:  Docket  Number  RSPA- 02- 11989 [ HM- 215E]  
Comment s  on Pr oposed Har moni zat i on Rul emaki ng 

Dear  Si r  or  Madam:  

The Por t abl e Rechar geabl e Bat t er y Associ at i on ( PRBA)  pr ovi des  t he 

f ol l owi ng comment s  on t he Resear ch and Speci al  Pr ogr ams Admi ni s t r at i on ( RSPA)  

pr oposed r ul e f or  Har moni zat i on wi t h t he Uni t ed Nat i ons  Recommendat i ons  on t he 

Tr anspor t  of  Danger ous  Goods ,  I nt er nat i onal  Mar i t i me Danger ous  Goods  Code,  and 

I nt er nat i onal  Ci vi l  Avi at i on Or gani zat i on’ s  Techni cal  I ns t r uct i ons  publ i shed 

i n t he December  3,  2002 Federal Register.  ( 67 Fed.  Reg.  72033) ,  Docket  Number  

RSPA- 2002- 13658 [ HM- 215E] . 1  Sever al  pr oposed changes  t o t he l i t hi um bat t er y 

r egul at i ons  under  49 CFR § 173. 185 and speci al  pr ovi s i ons  ar e di scussed bel ow.   

1.  Speci al  Pr ovi s i on A54 – As  dr af t ed,  Speci al  Pr ovi s i on A54 i s  

ambi guous  and i ncons i s t ent  wi t h t he I CAO Techni cal  I ns t r uct i ons  ( 2003- 2004 

Edi t i on) .   Cur r ent l y,  under  t he I CAO Techni cal  I ns t r uct i ons  and U. S.  hazar dous  

mat er i al s  r egul at i ons  ( HMR) ,  packages  of  Cl ass  9 l i t hi um/ l i t hi um i on bat t er i es  

and l i t hi um/ l i t hi um i on bat t er i es  packed wi t h equi pment  cannot  exceed 35 kg 

                         
1 PRBA is a trade association whose members include many of the world’s leading manufacturers of rechargeable 
lithium ion batteries, portable computers, telephones, and other battery powered devices.   
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( gr oss ) .   Cl ass  9 l i t hi um/ l i t hi um i on bat t er i es  contained in equi pment  cannot  

exceed 5 kg ( mass) .   I n SP A54,  RSPA pr oposes  t o al l ow Cl ass  9 l i t hi um/ l i t hi um 

i on bat t er i es  cont ai ned i n equi pment  as  wel l  as  l i t hi um/ l i t hi um i on bat t er i es  

and l i t hi um/ l i t hi um i on bat t er i es  packed wi t h equi pment  t o exceed t he 35 kg 

( gr oss )  wei ght  l i mi t at i on,  i f  t he shi pment  i s  appr oved by t he Associ at e 

Admi ni s t r at or .   Thi s  woul d l eave aut hor i zat i on of  shi pment s  of  bat t er i es  

cont ai ned i n equi pment  i nel i gi bl e f or  t he r el i ef ,  s i nce none coul d ever  r each 

t he 35 kg t hr eshol d and s t i l l  compl y wi t h t he I CAO Techni cal  I ns t r uct i ons .   

PRBA t her ef or e r eques t s  t hat  RSPA r evi se SP A54 as  not ed bel ow i n or der  t o 

har moni ze t he HMR wi t h t he I CAO Techni cal  I ns t r uct i ons :  

A54  Lithium batteries or lithium batteries packed with equipment that exceed 35 

kg (77 pounds) gross weight may only be transported on cargo aircraft if 

approved by the Associate Administrator.  Lithium batteries contained in 

equipment that exceed the 5 kg (11 pounds) mass weight may only be transported 

on cargo aircraft if approved by the Associate Administrator .  

2.  Speci al  Pr ovi s i on A55 – RSPA i s  pr opos i ng t o add Speci al  Pr ovi s i on 

A55 t o aut hor i ze shi pment s  of  pr ot ot ype cel l s  and bat t er i es  t hat  have not  

compl et ed t he r equi r ed UN Tes t s .   SP A55 aut hor i zes  pr ot ot ype shi pment s  i f  

packages  cont ai n l ess  t han 24 cel l s  or  12 bat t er i es ,  ar e shi pped by car go 

ai r cr af t  onl y,  and ar e appr oved by t he Associ at e Admi ni s t r at or .  PRBA suppor t s  

t he i dea of  an except i on f or  pr ot ot ypes ,  but  sever al  changes  ar e necessar y t o 

har moni ze SP A55 wi t h t he UN Recommendat i ons .  

Fi r s t ,  RSPA’ s  pr oposed SP A55 i s  i ncons i s t ent  wi t h a r el at ed pr ovi s i on 

on shi ppi ng pr ot ot ypes  cont ai ned i n t he UN Recommendat i ons  known as  Speci al  

Pr ovi s i on 310.   SP 310 does  not  cont ai n an appr oval  r equi r ement  and does  not  

l i mi t  shi pment s  of  pr ot ot ypes  t o car go ai r cr af t  onl y.    
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I n PRBA’ s  exper i ence,  SP 310 i s  a mor e pr act i cal  appr oach.   PRBA member s  

t hat  manuf act ur er  l i t hi um i on cel l s  and bat t er i es  of t en r ecei ve r eques t s  t o 

shi p pr ot ot ypes  on ver y shor t  not i ce,  t ypi cal l y 5- 7 days .   However ,  secur i ng 

an appr oval  f r om RSPA can t ake 8- 12 weeks .   To r equi r e each shi pment  r ecei ve 

an appr oval  woul d pl ace an unr eal i s t i c bur den on manuf act ur er s  and RSPA,  

di s r upt  commer ce,  be ver y di f f i cul t  t o compl y wi t h,  and achi eve no i mpr ovement  

on saf et y.   I n addi t i on,  t o r equi r e pr ot ot ypes  be l i mi t ed t o car go ai r cr af t  i s  

unr eal i s t i c i n l i ght  of  t he t i me sens i t i ve nat ur e of  shi ppi ng t hese pr oduct s .   

Car go f l i ght s  ar e of t en not  avai l abl e t o ser ve t he f aci l i t i es  wher e r esear ch 

and devel opment  i s  occur r i ng,  par t i cul ar l y when pr ompt  del i ver y i s  cr i t i cal .   

I n addi t i on,  t o r equi r e pr ot ot ype cel l s  and bat t er i es  be t r anspor t ed us i ng 

out er  packagi ng t hat  meet s  packi ng gr oup I  per f or mance l evel s  i s  expens i ve,  

i nconveni ent ,  and qui t e unnecessar y especi al l y when each cel l  and bat t er y mus t  

be i ndi vi dual l y packed i n an i nner  packagi ng and sur r ounded by cushi oni ng 

mat er i al  t hat  i s  non- combus t i bl e and non- conduct i ve.   Under  t hese 

ci r cumst ances ,  f i ber boar d boxes  t hat  meet  packi ng gr oup I I  per f or mance l evel s  

shoul d be al l owed under  SP A55.  

PRBA t her ef or e r eques t s  t hat  RSPA r epl ace SP A55 wi t h UN Speci al  

Pr ovi s i on 310,  as  modi f i ed f or  packi ng gr oup I I  packagi ng.   I t  woul d t hen r ead 

as  f ol l ows:  

A55  Production runs consisting of not more than 100 lithium cells and batteries 

or pre-production prototypes of lithium cells and batteries are not subject to the 

requirements of this subchapter, including testing requirements in Chapter 38.3 

of the Manual of Tests and Criteria, when these prototypes are transported for 

testing, if: 
 

(a) each package contains not more than 24 cells or 12 batteries;  
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(b) the cells and batteries are transported in an outer packaging that 
is a metal, plastic or plywood drum or a metal, plastic, fiberboard or 
wooden box and that meets the criteria for packing group II packagings; 
and 
 
(c) each cell and battery is individually packed in an inner packaging 
inside an outer packaging and is surrounded by cushioning material that 
is non-combustible, and non-conductive. 

Anot her  r el at ed i ssue t hat  r equi r es  RSPA’ s  at t ent i on per t ai ns  t o s t at e 

var i at i on USG- 03 under  t he I CAO Techni cal  I ns t r uct i ons  ( 2003- 2004 Edi t i on) .   

Thi s  var i at i on r equi r es  a shi pper  t o secur e an appr oval  f r om t he U. S.  DOT 

pr i or  t o shi ppi ng pr ot ot ypes  t o t he U. S.   The appr oval  r equi r ement  under  USG-

03 i s  i n addi t i on t o t he appr oval  needed f r om t he s t at e of  or i gi n under  SP A88 

of  t he I CAO Techni cal  I ns t r uct i ons .    

RSPA has  pr ovi ded no r at i onal  f or  USG- 03.   Nor  i s  PRBA awar e of  any 

ot her  r ecei vi ng count r y t hat  r equi r es  appr oval s  bef or e shi ppi ng pr ot ot ype 

l i t hi um/ l i t hi um i on cel l s  and bat t er i es .   Thi s  r equi r ement  wi l l  be ver y 

di s r upt i ve and coul d pl ace a cons i der abl e bur den on RSPA.   Many PRBA member s  

have manuf act ur i ng f aci l i t i es  over seas  and ver y of t en shi p pr ot ot ypes  t o t he 

U. S.   To compl y wi t h USG- 03,  PRBA es t i mat es  t hat  dozens  of  appr oval s  woul d be 

r equi r ed annual l y.   These woul d cont r i but e not hi ng,  however ,  t o ai r  saf et y.   

PRBA t her ef or e r eques t s  t hat  RSPA el i mi nat e USG- 03 r equi r ement s  under  t he I CAO 

Techni cal  I ns t r uct i ons .  

3.  Pr oposed open ci r cui t  vol t age r equi r ement s  under  49 CFR § 

173. 185( e) ( 7)  – Whi l e PRBA r ecogni zes  t he pr oposed r evi s i on t o t he open 

ci r cui t  vol t age r equi r ement s  i s  an i mpr ovement  over  t he cur r ent  one i n t he HMR 

s i nce i t  woul d no l onger  appl y t o l i t hi um i on bat t er i es ,  PRBA nonet hel ess  

bel i eves  RSPA shoul d el i mi nat e t hi s  pr ovi s i on al t oget her .   Thi s  pr ovi s i on 

appar ent l y was  es t abl i shed i n r esponse t o an i nci dent  i n t he ear l y 1980’ s  

i nvol vi ng a l i t hi um sul f ur  di oxi de bat t er y and a par t i cul ar  cel l  des i gn t hat  
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was  pr eval ent  at  t hat  t i me.   Cel l  des i gns  s i nce t he mi d 1980’ s  have i mpr oved 

dr amat i cal l y.   Fur t her mor e,  one of  t he new UN Tes t s  at  t he cel l  l evel  i s  a 

f or ced over di schar ge t es t .   I f  cel l s  and bat t er i es  can pass  t hi s  t es t ,  t her e 

i s  no r easonabl e bas i s  f or  t hem t o be pr ohi bi t ed f r om bei ng of f er ed f or  

t r anspor t at i on i f  t he open ci r cui t  vol t age i s  bel ow 2. 0 vol t s .  

I n addi t i on,  i t  i s  i mposs i bl e t o measur e t he vol t age of  i ndi vi dual  cel l s  

i n a l ar ge bat t er y.   Ther ef or e,  t he shi pper  woul d have no way of  ver i f yi ng 

compl i ance wi t h t he r egul at i ons .   Al so,  f r om a pr act i cal  s t andpoi nt ,  t her e i s  

no mechani sm i n pl ace t o enf or ce t hi s  pr ovi s i on.    

The UN Recommendat i ons  do not  cont ai n t hi s  pr ovi s i on,  and RSPA’ s  

pr oposed changes  make i t  i ncons i s t ent  wi t h t he I CAO Techni cal  I ns t r uct i ons  

( 2003- 2004 Edi t i on) .   Thi s  pr ovi s i on al so woul d make t he HMR i ncons i s t ent  wi t h 

t r anspor t at i on r egul at i ons  i n ot her  count r i es  ( e. g. ,  Eur opean Agr eement s  

Concer ni ng t he I nt er nat i onal  Car r i age of  Danger ous  Goods  by Road and Rai l )  

t hat  ar e based on t he UN Recommendat i ons .    

For  t he r easons  not ed above,  PRBA r eques t s  t hat  RSPA r emove t he open 

ci r cui t  vol t age r equi r ement s  under  t he cur r ent  HMR and pr oposed 49 CFR § 

173. 185( e) ( 7) .   The U. S.  al so shoul d pur sue t he el i mi nat i on of  t hi s  

r equi r ement  f r om Packi ng I ns t r uct i on 903 of  t he I CAO Techni cal  I ns t r uct i ons  i n 

t he i nt er es t  of  har moni zi ng i nt er nat i onal  t r anspor t at i on r egul at i ons .  

4.  Shi ppi ng l i t hi um i on bat t er i es  f or  r ecycl i ng – Al t hough t he 

shi ppi ng of  l i t hi um i on bat t er i es  f or  r ecycl i ng i s  not  di r ect l y addr essed i n 

t he pr oposed har moni zat i on r ul e,  PRBA r ai ses  t hi s  i s sue wi t h RSPA agai n 

because of  t he i mpl i cat i ons  t he new l i t hi um bat t er y r egul at i ons  wi l l  have f or  

t he Rechar geabl e Bat t er y Recycl i ng Cor por at i on’ s  ( RBRC)  used bat t er y 

col l ect i on and r ecycl i ng pr ogr am.    
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PRBA f i l ed a pet i t i on wi t h RSPA on Febr uar y 8,  2002 t hat  r eques t ed RSPA 

i ncl ude i n t he pr oposed l i t hi um bat t er y r ul emaki ng an except i on f or  shi ppi ng 

spent  l i t hi um i on bat t er i es  f or  r ecycl i ng.   Whi l e RSPA’ s  pr oposed l i t hi um 

bat t er y r ul e ( 67 Fed.  Reg.  15510)  i s  an i mpr ovement  over  t he cur r ent  pr ovi s i on 

i n t he HMR t hat  addr esses  “cel l s  and bat t er i es  f or  di sposal , ” i t  does  not  

adequat el y addr ess  t he concer n descr i bed i n PRBA’ s  pet i t i on.   Fai l ur e t o 

i ncl ude t hese changes  i n t he f i nal  har moni zat i on r ul e or  f i nal  l i t hi um bat t er y 

r ul e may have s i gni f i cant  i mpl i cat i ons  f or  t he Rechar geabl e Bat t er y Recycl i ng 

Cor por at i on’ s  ( RBRC)  used bat t er y col l ect i on and r ecycl i ng pr ogr am.    

Under  t he cur r ent  49 CFR § 173. 185( h) ,  ot her wi se- r egul at ed l i t hi um 

bat t er i es  ar e not  subj ect  t o speci f i cat i on packagi ng r equi r ement s  under  t he 

HMR i f  shi pped by gr ound f or  disposal.   Under  t he Apr i l  2,  2002 pr oposed 

l i t hi um bat t er y r ul e,  RSPA pr oposes  t o except  cel l s  and bat t er i es  f r om UN 

t es t i ng,  open ci r cui t  vol t age r equi r ement s ,  and speci f i cat i on packagi ng i f  

shi pped by gr ound f or  disposal.   Whi l e t hi s  i s  an i mpr ovement  over  t he cur r ent  

pr ovi s i on i n t he HMR,  i t  s t i l l  f ai l s  t o r ef er ence cel l s  and bat t er i es  shi pped 

f or  recycling.  

RBRC has  oper at ed a ver y success f ul  and saf e r echar geabl e bat t er y 

col l ect i on and r ecycl i ng pr ogr am s i nce 1995.   I ni t i al l y,  RBRC col l ect ed and 

r ecycl ed onl y spent  ni ckel  cadmi um bat t er i es .   However ,  i n Januar y 2000,  RBRC 

expanded i t s  col l ect i on pr ogr am t o al so i ncl ude spent  r echar geabl e l i t hi um 

i on,  ni ckel  met al  hydr i de,  and smal l  seal ed l ead aci d bat t er i es .   The RBRC 

pr ogr am enabl es  consumer s  t o r et ur n spent  r echar geabl e bat t er i es  t o r et ai l  

es t abl i shment s  ( e.g., Radi o Shack,  Home Depot )  f or  r ecycl i ng.   These bat t er i es  

ar e t hen packed wi t h an ef f ect i ve means  of  pr event i ng ext er nal  shor t  ci r cui t s  

and shi pped by gr ound i n s t r ong f i ber boar d boxes  t o a f ul l y per mi t t ed 

r ecycl i ng f aci l i t y i n Pennsyl vani a.  
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The pr obl ems conf r ont i ng RBRC wi l l  devel op when t he new l i t hi um bat t er y 

r egul at i ons  t ake ef f ect  and l i t hi um i on bat t er i es  cont ai ni ng mor e t han 8 gr ams 

of  equi val ent  l i t hi um cont ent  mus t  be shi pped as  Cl ass  9 hazar dous  mat er i al s .   

As  a r esul t  of  t he cont i nui ng changes  i n bat t er y t echnol ogy and i ncr eas i ng 

demand f or  mor e ener gy dens i t y i n bat t er i es  t o power  por t abl e consumer  

el ect r oni c pr oduct s ,  l ar ger  l i t hi um i on bat t er i es  ( t hose cont ai ni ng mor e t han 

8 gr ams of  equi val ent  l i t hi um cont ent )  may soon be ut i l i zed i n t hese pr oduct s .   

Thus ,  i t  i s  qui t e poss i bl e t hat  t hese l ar ger  l i t hi um i on bat t er i es  wi l l  be 

col l ect ed as  par t  of  t he RBRC pr ogr am.  

PRBA t her ef or e r eques t s  t hat  RSPA i ncl ude i n t he l i t hi um bat t er y or  

har moni zat i on f i nal  r ul es  t he f ol l owi ng except i on f or  l i t hi um i on bat t er i es  

shi pped f or  r ecycl i ng under  t he pr oposed 49 CFR § 173. 185( d) :  

(3) Lithium ion cells and batteries, for recycling.  A lithium ion cell 

or battery offered for transportation or transported by motor 

vehicle for purposing of recycling is not subject to the 

requirements of this subchapter when protected against short 

circuits and packed in a strong outer packaging conforming to the 

requirements of §§ 173.24 and 173.24a. 

 

* * * * * 

 

 

 

Thank you f or  t he oppor t uni t y t o pr ovi de t hese comment s  on RSPA’ s  

pr oposed r ul emaki ng.   I f  you have ques t i ons  r egar di ng t hese comment s ,  pl ease 

cont act  Geor ge Ker chner  at  202/ 383- 7163.  
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Si ncer el y,  
 
Norm England 

C.  Nor man Engl and 
Pr es i dent  & CEO,  
Por t abl e Rechar geabl e Bat t er y Associ at i on 

 
cc:  John Gal e 
 Geor ge A.  Ker chner  
 Davi d B.  Wei nber g 


